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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 1:21-cv-01314-RBJ-NRN 
 
GARY SCHWARTZ,  
Court-Appointed Receiver for Mark Ray, 
Custom Consulting & Product Services, LLC, 
MR Cattle Production Services, LLC, 
Universal Herbs, LLC, 
DBC Limited, LLC, 
RM Farm & Livestock, LLC, 
Sunshine Enterprises, 
and real property/equipment/inventory at 12700 East Lone Chimney Road, Glencoe, OK 74032, 
 
 Plaintiff, 
 
v. 
 
RONALD THROGMARTIN, 
 
 Defendant. 
 
 

DEFENDANT’S MOTION FOR STAY OF PROCEEDINGS AND REQUEST FOR 
EXTENSION OF TIME TO FILE A RESPONSIVE PLEADING  

 
 
 

 Pursuant to the Court’s inherent discretionary authority, Defendant Ronald Throgmartin 

moves the Court for an Order to stay these proceedings based upon the rights, protections, and 

privileges available to him under the Fifth Amendment of the United States Constitution.  

Defendant also requests an extension of time to file a responsive pleading within 14 days after the 

case resumes if the Motion to Stay is granted or within 14 days should the Motion to Stay be 

denied.  In support of this Motion, Defendant states: 
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Satisfaction of Duty to Confer 

 1. Prior to filing this Motion, in accordance with D.C.Colo.LCivR 7.1, counsel for 

Defendant conferred in good faith with counsel for Plaintiff about agreeing to a stay of these 

proceedings as requested in this Motion.  Plaintiff opposes a stay, and thus the filing of this Motion 

was necessary. 

 2. The parties also conferred in good faith about extending the responsive pleading 

deadline until an Order on the Motion to Stay is entered.  Pursuant to D.C. Colo.LCivR 6.1, the 

parties stipulated that Defendant shall file a responsive pleading by June 10, 2021 (Filing No. 10).  

As part of this Motion, Defendant seeks a further extension until 14 days after the case resumes if 

a stay is granted or within 14 days after the request for a stay is denied.  Counsel for Plaintiff 

informed Defendant’s counsel that Plaintiff is not agreeable to an indefinite extension pending 

resolution of this Motion.   

Background 

 3. On April 6, 2021, Plaintiff, as a court-appointed receiver, filed this action in the 

District Court, Denver County, State of Colorado.  The Complaint alleges that from 2014 through 

2019, Defendant received $2,343,932 in Ponzi-scheme related funds through numerous 

transactions, nearly all of which allegedly came from Reva Stachniw or entities allegedly 

associated with Ms. Stachniw.  (Complaint ¶¶ 6,19, and Ex. 6).  Plaintiff’s Complaint asserts 

theories of recovery under the Colorado Uniform Fraudulent Transfer Act, unjust enrichment, and 

civil theft.   

 4. On April 22, 2021, a seven-count indictment was returned against Defendant, with 

the pending counts alleging conspiracy to commit wire fraud, wire fraud and aiding and abetting, 

and conspiracy to engage in monetary transactions in proceeds of specified unlawful activity.  This 
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criminal matter is pending in this Court, Case No. 1:21-cr-00148-PAB, and is assigned to Chief 

Judge Philip A. Brimmer and Magistrate N. Reid Neureiter.  The Indictment also charges Reva 

Stachniw with the same offenses.  A true and correct copy of the Indictment is attached hereto as 

Exhibit 1.   

 5. The allegations in this civil matter and the aforementioned criminal matter are 

similar in nature, relate to the same alleged scheme, and involve the same persons and time period. 

 6. On May 13, 2021, Defendant removed this civil case to this Court.  By stipulation, 

Defendant’s current deadline to file a responsive pleading is June 10, 2021. 

 7. On May 14, 2021, a Discovery Conference Memorandum and Order was entered 

in the criminal case.  A true and correct copy of this Order is attached hereto as Exhibit 2. 

 8. On May 18, an Order Granting Ends of Justice Continuance was entered in the 

criminal case.  Pursuant to this Order, Defendant’s criminal trial is set to commence October 4, 

2021, and is scheduled for 12 days.  A true and correct copy of this Order is attached hereto as 

Exhibit 3.     

Argument and Authority 

 9. The Fifth Amendment to the United States Constitution protects a person from 

having to testify in any way which might tend to subject himself to criminal liability.  U.S. Const. 

Amend. V; Hoffman v. U.S., 341 U.S. 479, 486 (1951).  The Fifth Amendment privilege applies 

not only at trial, but at the pleading and discovery stages of litigation.  National Acceptance Co. of 

America v. Bathalter, 705 F.2d 924, 927 (7th Cir. 1983).  

 10. Courts have authority to stay a civil proceeding during the pendency of a concurrent 

criminal action prior to placing a defendant in a position of invoking Fifth Amendment rights and 

privileges.  Trustees of Plumbers and Pipefitters National Pension Fund v. Transworld 
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Mechanical, 886 F. Supp. 1134, 1139 (S.D.N.Y. 1995).  Courts may also stay a civil proceeding 

in deference to a parallel criminal proceeding to prevent either party from taking advantage of 

broader civil discovery rights or to prevent the exposure of the criminal defense strategy to the 

prosecution.  Creative Consumer Concepts, Inc. v. Kreisler, 563 F.3d 1070, 1080 (10th Cir. 2009). 

 11. The United States District Court for the District of Colorado has utilized its 

authority and stayed civil proceedings pending parallel criminal proceedings.  Berreth v. Frazee, 

2019 WL 10250759, (D.C. Colo. April 1, 2019); Hilda M. v. Brown, 2010 WL 5313755, (D.C. 

Colo. Dec. 20, 2010).  

 12. Courts, including this Court, consider the following factors when considering 

whether to stay a case in light of pending criminal matters:   

1) the extent to which the issues in the criminal case overlap with those 

presented in the civil case; 2) the status of the criminal case, including 

whether the defendant has been indicted; 3) the private interests of the 

plaintiffs in proceeding expeditiously weighed against the prejudice to 

plaintiffs in the delay; 4) the private interests of and burden on the 

defendant; 5) the interests of the courts; and 6) the public interest.  Berreth, 

2019 WL 10250759 at *1. 

As shown below, all six factors favor a stay of this civil matter pending the outcome of the parallel 

criminal proceeding against Defendant. 

 13. Overlap of Issues. The extent of overlap is the most important factor in ruling 

on a motion to stay.   Hilda M. v. Brown, 2010 WL 5313755 at *3.  In the present situation, there 

is clearly an overlap of interrelated allegations, individuals, issues, and claims related to 

Defendant’s alleged role and involvement in an alleged Ponzi-style scheme.  Further, the criminal 
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case includes a Notice of Forfeiture for any proceeds that Defendant obtained as a result of the 

alleged violations, which could possibly include any funds related to the transactions in the civil 

case.  (Indictment at ¶¶ 45-48).  This factor weighs heavily in favor of a stay of this matter. 

 14. Status of Case.   Defendant has been indicted and the criminal case is pending in 

this Court.  A stay is most appropriate where the party has already been indicted because the 

likelihood that a defendant may make incriminating statements is greatest after an indictment has 

issued, and the prejudice to the plaintiffs is reduced because the criminal case will likely be quickly 

resolved due to Speedy Trial Act requirements.  Hilda M. v. Brown, 2010 WL 5313755 at *4.   As 

mentioned above, a recent Order in the criminal case set that matter for trial commencing October 

4, 2021.  Thus, this factor also weighs heavily in favor of a stay. 

 15. Plaintiff’s Interests.  Plaintiff in this case is a court-appointed receiver.  Unlike a 

“typical” plaintiff, Plaintiff in this instance has less personal interest to swiftly move the case 

toward resolution because there is no imminent personal or business motivation to recover civil 

monetary damages.  With the criminal case set for trial beginning in October, Plaintiff will not 

suffer any prejudice in the interim because this civil case has yet to get beyond the pleading stage 

and a Progression Schedule has not even been entered in these proceedings.  Further, the receiver 

is charged with marshalling and attempting to recover the same property that is at issue in the 

criminal case, which includes a Notice of Forfeiture.   Plaintiff, and the interests he represents, 

may benefit from a stay of this matter by avoiding the fees and costs associated with civil litigation 

until the criminal case is resolved.  Again, this factor weighs in favor of a stay. 

 16. Defendant’s Interests.  Obviously, the reason Defendant filed this Motion is 

because he has a significant interest in avoiding the decision to waive his Fifth Amendment rights 

or essentially forfeit the civil case.  A stay is warranted under this factor. 
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 17. Court’s Interests.  A stay of this civil matter would result in judicial economy such 

that only the criminal matter before this Court would proceed at this time.  Further, resolution of 

the criminal matter could increase the eventual likelihood of settlement or dismissal of the civil 

case before the need for additional judicial resources and time, and the criminal case could reduce 

the scope of discovery in the civil case.  See Hilda M. v. Brown, 2010 WL 5313755 at *6.  A stay 

of this civil matter would advance the Court’s interests. 

 18. Public’s Interests. There is no compelling public interest at stake.  To the extent 

the public has an interest, it is wholly protected by the prosecution of the criminal case.   As with 

all other factors, this one weighs in favor of a stay. 

 19. Although a Motion to Stay is not one of the enumerated motions under Fed. R. Civ. 

P. 12, Defendant respectfully requests an extension of time of 14 to days to file a responsive 

pleading, either after this case resumes if a stay is granted or after the Court takes other action on 

the Motion to Stay, as would be allowed under Fed. R. Civ. P. 12. 

 WHEREFORE, Defendant Ronald Throgmartin respectfully requests: 

1) An immediate stay of this matter, before he has to plead or otherwise respond to the 

Complaint and before discovery commences, until the related criminal matter that is pending 

before this Court concludes; 

2)  For an extension of time of 14 days to file a responsive pleading after this case resumes 

after a stay is granted or within 14 days if a stay is denied; and 

3) For such other relief as this Court deems just and proper.   

RONALD THROGMARTIN, Defendant. 

     By: s/  Michael J. Mullen 
      Michael J. Mullen 
      9850 Nicholas Street, Suite 305 
      Omaha, NE 68114 

Case 1:21-cv-01314-RBJ   Document 15   Filed 05/26/21   USDC Colorado   Page 6 of 7



7 
 

      T:  402-558-5000 
      F:  402-558-1100 
      E:  mike@mjmlawyer.com 
      Attorney for Defendant Ronald Throgmartin 
 
 
 

Certificate of Service 
 

 Michael J. Mullen certifies that on May 26, 2021, the foregoing Motion for Stay of 
Proceedings was filed using the CM/ECF system, which sent notice to Plaintiff’s attorneys who 
have entered an appearance in this matter.  Under D.C.Colo.LCivR5.1, notice of such electronic 
filing constitutes a certificate of service.   
 
      s/  Michael J. Mullen 
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